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ARTICLE I 
PREAMBLES

Section 1.1 Adoption of Plan.  Washtenaw Community College (the “Employer”) established the Washtenaw Community College Flexible Benefits Plan effective July, 1988.

Section 1.2 Amendment and Restatement of the Plan.  The Employer hereby amends and restates the Plan effective January 1, 2006, to comply with changes in legal requirements.
Section 1.3 Purpose of the Plan.  The purpose of the Plan is to provide Eligible Employees with the opportunity to select among various combinations of taxable and non-taxable Benefits and taxable compensation.  Specifically, the Plan allows a Participant to set aside “before-tax” dollars from their gross pay to be used by him or her for reimbursement for certain medical and dependent care expenses (see Article XII and XIII), to pay, on a pre-tax basis, his or her share of the premium payments under certain Benefit Plans, and to waive coverage under specified Benefit Plans and receive cash payments in lieu thereof.

Section 1.4 Interpretation and Law.  The Plan is a cafeteria/fringe benefit plan, and, as such, is intended to comply with Section 125 of the Internal Revenue Code of 1986, as amended, and with the regulations promulgated thereunder.  Where not governed by federal law, the Plan shall be administered and construed in accordance with Michigan law.  The Plan is not intended to nor shall it be construed to be an amendment or interpretation of the provisions of any benefit program maintained by the Employer, except to the extent that this Plan permits Employees who participate in this Plan to elect to participate in a Benefit Plan.  It is the intention of the Employer that the Plan be maintained for the exclusive benefit of Eligible Employees.

ARTICLE II 
DEFINITIONS

Throughout the Plan, various terms are used repeatedly.  These terms have specific and definite meanings when capitalized in the text.  For convenience, capitalized terms are collected and defined in this Article.  Whenever capitalized terms appear in the Plan, they shall have the meanings specified in this Article. Where necessary or appropriate to the context, the masculine shall include the feminine, the singular shall include the plural and vice versa.

Section 2.1 “Benefit” means any of the benefits made available to Participants from time to time under this Plan.  Such Benefits shall be determined by the Plan Administrator each Plan Year, and a list will be provided to Participants during each Open Enrollment Period.  The specific provisions of the Benefits shall be set forth in Articles XII (Dependent Care Reimbursement Plan) and XIII (Health Care Reimbursement Plan), and in separate plan documents, agreements, or contracts (referred to as “Benefit Plan(s)”).
Section 2.2 “Code” means the Internal Revenue Code of 1986, as amended, together with its related rules and regulations.  References to any Section of the Code shall include any successor provision.

Section 2.3 “Dependent” means any individual who is deemed a “Dependent” under the terms of the applicable Benefit Plan.  However, a Participant can pay premiums on a pre-tax basis under this Plan only for the Participant’s Spouse, the Participant’s Dependents who meet the Code Section 152 definition of “dependent” (without regard to the earnings limit under §152(d)(1)(B) or the special exclusions under §152(b)(1) or (2)), or any individual covered under a Benefit Plan pursuant to a Medical Child Support Order.
Section 2.4 “Dependent Care Reimbursement Plan” means the dependent care reimbursement plan offered by the Employer and covered by this Plan, as described in Article XII below.

Section 2.5  “Eligible Employee” means an Employee who is:
(a) Normally scheduled to work for the Employer during more than six months during the Plan Year; and

(b) Meets one of the following requirements:

(1) Is employed on a full-time basis (i.e. regularly scheduled to work at least 40 hours per week);

(2) Is employed in the Independent Staff on a three-quarter time basis, normally working at least 30 hours per week for the Employer;

(3) Is a grand-fathered employee employed in the clerical union on a half-time basis, normally working at least 20 hours per week for the Employer;

(4) Is included in a collective bargaining unit that bargained in good faith for the employee benefits and such agreement provides that the Employee shall be included in this Plan; or

(5) Is included in an employment group to which the Employer, in its sole discretion, has extended Benefits.

If the Employee has met the above criteria and is a member of a collective bargaining agreement, the Employee may participate only if he or she meets the eligibility requirements set forth in the collective bargaining agreement and may participate only in those portions of this Plan as ascribed in such agreement.
Section 2.6 “Employee” means any individual who is a common law employee who is directly employed in the regular business of, and compensated for services on the payroll of, the Employer; but excludes a person who the Employer designates as an independent contractor or a leased employee (regardless of the finding by any third party as to the employment status of any such person). 

Section 2.7  “Employer” means Washtenaw Community College and any Affiliate that elects to participate in the Plan with the consent of Washtenaw Community College; provided, however, that whenever the Plan indicates that the Employer may or shall take any action under the Plan, Washtenaw Community College shall have sole authority to take such action for itself and as agent for any Affiliate.  For these purposes, Affiliate shall mean any entity in the same controlled group as Washtenaw Community College as determined under Code Section 414(b), (c) or (m).
Section 2.8 “Health Care Reimbursement Plan” means the health care reimbursement plan offered by the Employer and covered by this Plan, as described in Article XIII below.

Section 2.9 “Medical Child Support Order” means an order, judgment or decree, issued by a court of competent jurisdiction or through an administrative process established under State law, that requires the employer, plan administrator, insurer or HMO to enroll a child of an Eligible Employee or his or her Spouse under a Benefit Plan, including National Medical Support Notices issued by a state agency that administers the child support program for the state.  The Plan Administrator shall determine if the Medical Child Support Order satisfies the Michigan statutory and regulatory requirements and/or the Child Support Performance & Incentive Act of 1998 dealing with national process for enforcing Medical Child Support Orders through a uniform National Medical Support Notice.
Section 2.10 “Open Enrollment Period”  A period during which a Participant may enroll in or change coverage under the Plan.  The Open Enrollment Period will begin and end on dates determined by the Plan Administrator, which will be prior to the beginning of the next Plan Year.

Section 2.11  “Opt-Out Cash Payment” means the cash payment available to a Participant if he or she declines and waives in writing coverage under certain Benefit Plans for a Plan Year.  The Plan Administrator shall annually determine, in its sole discretion, which Benefit Plans will offer an Opt-Out Cash Payment and the amount of any such Opt-Out Cash Payment, which may be zero.  A Participant is eligible for the Opt-Out Cash Payment only if he or she is eligible to participate in the particular Benefit Plan that offers such an Opt-Out Cash Payment.  
Section 2.12  “Participant” means an Eligible Employee who has met the eligibility requirements specified in Article III, who has commenced participation in the Plan pursuant to Article IV, and whose participation has not terminated under other applicable provisions of the Plan.

Section 2.13 “Plan” means the Washtenaw Community College Flexible Benefits Plan as described in this document and any subsequent amendments.

Section 2.14 “Plan Administrator” means the person(s) or organization(s) specifically designated by Article IX as the administrator of the Plan.

Section 2.15 “Plan Year” means the period commencing on each January 1st and ending on the following December 31st.

Section 2.16 “Spouse” means an Eligible Employee’s husband or wife to whom such Eligible Employee is legally married, provided that for purposes of the Reimbursement Plans, the legal married status between the Eligible Employee and Spouse must have existed at the time that the expense was incurred for which reimbursement is claimed, and will not include an individual who is legally separated from the Eligible Employee under a decree of divorce or of separate maintenance.

Section 2.17 “Reimbursement Plans” means collectively the Health Care Reimbursement Plan and the Dependent Care Reimbursement Plan.

ARTICLE III 
ELIGIBILITY

Any Employee shall become eligible to participate in this Plan on his or her Employment Commencement Date, if he or she is then an Eligible Employee, and, if not, on the first date thereafter on which he or she is an Eligible Employee.

ARTICLE IV 
PARTICIPATION

Section 4.1 Commencement of Participation.  An Eligible Employee shall commence participation in the Plan on the first day of the month next following the date he becomes eligible to participate in the Plan, provided such Eligible Employee timely elects Benefits for the remainder of the Plan Year in accordance with Article VI below. 
Section 4.2 Meaning of Participation.  Participation entitles a Participant to elect among the Benefits made available by the Employer under the Plan for each Plan Year.  Each of the Benefit Plans incorporated in this Plan may have its own eligibility requirements for participation which differ from those set forth in this Plan.  The eligibility and participation requirements set forth in this Plan relate only to participation in this Plan and shall have no effect on any eligibility or participation requirements set forth under the applicable Benefit Plan.

Section 4.3 Spouses and Beneficiaries.  The Participant’s Spouse or other Dependents may not participate actively in the Plan (i.e., a Spouse or a Dependent may not be given the opportunity to select or purchase Benefits offered under the Plan), but the Participant’s Spouse or Dependent may benefit from the Participant’s election of Benefits.  Further, upon the death of a Participant, no rights under the Plan will inure to a Spouse or other Dependent, except as provided under a specific Benefit Plan.

ARTICLE V 
TERMINATION OF PARTICIPATION

Section 5.1 Termination of Participation.  Except as provided in Section 5.02 (COBRA Coverage) and Article XI (Leave of Absence), participation in the Plan shall terminate upon the earlier of termination of the Plan or termination of a Participant’s employment with the Employer.  A Participant’s employment shall be deemed to terminate in any of the following situations:

(a) voluntary or involuntary termination of employment;

(b) death;

(c) retirement;

(d) unapproved leave of absence; or

(e) failure to meet the eligibility requirements of Article III.

A Participant who terminates participation in the Plan may continue coverage under a Benefit Plan to the extent that the terms and conditions of such Benefit Plan permits continued coverage.

Section 5.2 COBRA Continuation Coverage.  Notwithstanding the provisions of Section 5.01, continuation coverage under any Benefit Plan which is a “group health plan” as that term is defined in Code Section 5000 shall be provided under the group health plan to Participants, their covered spouses and dependents to the extent required under Code Section 4980B (“COBRA”).  The terms of such COBRA continuation coverage, if any, shall be described in the group health plan.  

ARTICLE VI 
ELECTION OF BENEFITS

Section 6.1 Available Benefits.  Prior to the beginning of each Plan Year, the Employer shall designate the Benefits and any Opt-Out Cash Payments that are available for Participant election under the Plan for the following Plan Year and the cost to Participants of each such Benefit and the amount of each such Opt-Out Cash Payments.  In determining such costs or amounts, the Employer shall consider all relevant data including, but not limited to, the cost of insurance to fund the benefit, the direct and indirect expense to the Employer if the benefit is paid directly from the general assets of the Employer, and the value of the coverage to the Participant.  Further, the Employer may consider the age, pay, length of service, employment status, coverage status, and number of dependents of a Participant in determining the cost of a Benefit or the amount of an Opt-Out Cash Payment to each Participant, provided the Employer makes such determination on an equitable and nondiscriminatory basis.

The Employer may impose such conditions on allowing a Participant to decline Benefits coverage as it determines are appropriate, in its discretion; including, but not limited to, requiring that a Participant provide proof of other, comparable coverage that is then in effect with respect to the Participant (e.g., through a spouse’s employer, etc.).
Section 6.2 Notification.  Prior to the beginning of each Plan Year, the Employer will notify each Eligible Employee who is eligible for participation in the Plan for the following Plan Year of the Benefits available for selection under the Plan for such following Plan Year.  The notice may include:

(a) A description of each Benefit available under the Plan for the Plan Year and whether the Benefit is taxable or non-taxable;

(b) The maximum amount of salary reduction that a Participant may direct to be used on his or her behalf to provide Benefits; 

(c) The available minimum and maximum levels of coverage under each Benefit; and

(d) The cost to the Participant of each Benefit provided under the Plan for the Plan Year.  

Section 6.3 Election of Benefits.  Prior to the beginning of each Plan Year and in conjunction with the distribution of the written notice as provided in Section 6.02, the Employer shall provide enrollment instructions to each Eligible Employee who is eligible pursuant to Articles III and IV for participation in the Plan for the following Plan Year.  For newly hired Eligible Employees, the Employer shall provide the enrollment instructions as soon as practicable.  The Eligible Employee must complete the enrollment process with the Employer at any time up to and including a date specified by the Employer.  The completed enrollment process shall specify the amount which the Employer shall reduce the Eligible Employee’s salary in order to pay for Benefits for the following Plan Year.

A Participant may not revoke or modify any election under this Section 6.03 for the Plan Year, except as provided in Section 6.07.  

Section 6.4 Minimum Benefits.  Section 6.03 notwithstanding, the Employer may require Participants to elect, with respect to a specified Benefit, a minimum level of such Benefit for the Plan Year.  Minimum benefits shall be determined by the Employer from the Benefits available under the Plan for the Plan Year, and each Participant shall be notified in writing of the identity and amount of minimum benefits for the Plan Year.  Such notification shall be in conjunction with the notification of available Benefits pursuant to Section 6.02 and shall be given prior to the beginning of the Plan Year or participation.  If a Participant fails to elect at least the minimum amount of a specified Benefit, he or she will not be permitted to elect that Benefit.  

Section 6.5 Failure to Elect.  If a Participant fails to complete the enrollment process with the Plan Administrator during the Open Enrollment Period on or before the specified due date for the Plan Year, such Participant shall be deemed to have elected the same elections in effect for the prior Plan Year with respect to all Benefit Plans, other than the Reimbursement Plans.  For the Reimbursement Plans, the Participant who fails to timely complete the enrollment process during the Open Enrollment Period will not be a Participant for the new Plan Year.  Any newly Eligible Employee who fails to timely complete the enrollment process shall be deemed to have elected the default Benefit Plan options specified by the Plan Administrator during the enrollment process.
Section 6.6 Involuntary Election Modifications.  At any time prior to or during the Plan Year, the Employer may require some or all Participants to modify their Benefit elections under the Plan if the Employer determines to its satisfaction that such modifications are necessary in order to preserve the tax-preferred status of this Plan under Code Section 125 or of any Benefit available under the Plan under any other applicable provision of the Code.  Specifically, such modifications may be required in order to enable the Plan or any Benefit available under the Plan to satisfy the nondiscrimination requirements of applicable provisions of the Code. The Employer shall adopt and follow uniform and nondiscriminatory rules for purposes of this section and its decisions regarding involuntary election modifications shall be final and binding.

Section 6.7 Voluntary Election Modifications.  Under the circumstances specified below, the Employer may permit or require an Eligible Employee to revoke a Benefit election under the Plan during a Plan Year, and, in some cases, to make a new election with respect to the remainder of the Plan Year provided that the new election is consistent with the reason that such change is permitted.  

(a) Cost or Coverage Changes.  This Section 6.07(a)(1) through (4) explains the circumstances under which a Participant’s election may be modified as a result of certain cost or coverage changes to a Benefit or a benefit package option available under the applicable Benefit Plan.  Notwithstanding anything to the contrary in this Section 6.07(a), a Participant’s election with respect to the Health Care Reimbursement Plan may not be changed under the circumstances described in this Section 6.07(a)(1) through (4).

(1) Cost Changes.  In the event that the cost of a Benefit increases or decreases during a Plan Year, the Plan automatically may increase or decrease, as applicable, all affected Participants’ salary reduction contributions for such Benefits on a reasonable and consistent basis.  

If the cost charged to an Eligible Employee for a Benefit significantly increases or decreases during the Plan Year, the Participant may make a corresponding change in his or her salary reduction contributions under the Plan.  Changes that may be made include electing to participate in the Plan with respect to the Benefit with the decreased cost or in the case of an increase in cost, revoking an election for that coverage and, in lieu thereof, either receiving similar coverage or dropping coverage if no other benefit package option providing similar coverage is available.  The Plan Administrator in its sole discretion shall determine if the increase or decrease is significant.

A cost increase or decrease refers to an increase or decrease in the amount of salary contributions under the Plan, whether the increase or decrease results from an action taken by the employee (such as switching from full-time to part-time) or from action taken by the Employer (such as increasing or decreasing the amount of employer contributions for Eligible Employees).  

The cost changes allowed under this sub-paragraph (1) applies to the Dependent Care Reimbursement Plan only if the cost change is imposed by a dependent care provider who is not a relative (as defined by Code Section 152) of the Eligible Employee.

(2) Coverage Changes.  If an Eligible Employee (or his or her dependents) has a significant curtailment of coverage (i.e. an overall reduction in coverage) under a Benefit which does not result in a loss of coverage (as defined below) (e.g. a significant increase in the deductible, co-pay or out-of-pocket cost sharing limit), an Eligible Employee receiving such coverage may revoke his or her election for such coverage and, in lieu thereof, elect to receive on a prospective basis coverage under another benefit package option with respect to the applicable Benefit which provides similar coverage.  The Plan Administrator in its sole discretion shall determine if the curtailment is significant.

If an Eligible Employee (or his or her dependents) has a significant curtailment of coverage under a Benefit that is a loss of coverage, the Eligible Employee may revoke his or her election for such coverage and, in lieu thereof, elect to receive on a prospective basis coverage under another benefit package option with respect to the applicable Benefit which provides similar coverage or completely drop coverage if no other benefit package option providing similar coverage is available.  A loss of coverage means a complete loss of coverage under the benefit package option with respect to a Benefit, a substantial decrease in medical providers available under a benefit package option or a reduction in benefits for a specific type of medical condition or treatment with respect to which the Eligible Employee (or his or her dependents) is currently in a course of treatment.

If the Plan adds a new Benefit Plan or benefit package option, or an existing benefit package option is significantly improved during the Plan Year, an Eligible Employee may revoke his or her election under the Plan and, in lieu thereof, make an election on a prospective basis for coverage under the new or improved Benefit or benefit package option.

(3) Change In Coverage Under Another Employer Plan.  An Eligible Employee may make a prospective election change that is on account of and corresponds with a change made under another employer plan (including a plan of the same employer or of another employer), if the other employer plan permits participants to make an election change under the same circumstances described under this Section 6.07.

(4) Loss Of Coverage Under Another Group Health Plan.  If an Eligible Employee (or his or her Dependents) loses coverage under any group health coverage sponsored by a governmental or educational institution, the Eligible Employee may make a corresponding election change under this Plan to add coverage for himself or herself (or for his or her Dependents), on a prospective basis, under the applicable Benefit plan.

(b) Special Enrollment Events of HIPAA.  If the Benefit is a “group health plan” subject to the Health Insurance Portability and Accountability Act (“HIPAA”) (as codified under Code Section 9801 and related regulations) and to the extent permitted by the applicable plan document or insurance policy for such Benefit, an Eligible Employee may revoke an election during a period of coverage and make a new election that corresponds with the special enrollment rights provided in Code Section 9801(f) and related regulations.  

Under Code Section 9801(f) and related regulations, special enrollment rights allow an Eligible Employee to enroll in group health plan coverage, upon the occurrence of an “Enrollment Event.”  For example, an Eligible Employee and/or his or her Dependent will have an Enrollment Event if, when the Eligible Employee declined coverage under the applicable group health plan, he or she certified that he or she was covered by another group health plan or health coverage and he or she (his or her spouse or child) loses eligibility for coverage under that other health plan for reasons such as legal separation, divorce, annulment of marriage, death, termination of employment, reduction in number of hours of employment (e.g., leave of absence, transfer from full-time to part-time status, strike), change in place of residence or work, failure to elect COBRA coverage on termination of employment, cessation of the other employer’s contributions for health coverage, or exhaustion of COBRA coverage.  The Eligible Employee will not be considered to have lost coverage under this provision if he or she failed to pay the required premiums for such other coverage or such other coverage was terminated for cause.

(c) Change in Status.  To the extent permitted by the applicable plan document or insurance policy for the Benefit, an Eligible Employee may revoke a benefit election during a Plan Year and make a new election with respect to the remainder of the Plan Year provided that both the revocation and new election are on account of and correspond with a change in status that affects eligibility for coverage under a Benefit.  The following events are “changes in status” for purposes of this subsection:

(1) Legal Marital Status.  Events that change an Eligible Employee’s legal marital status, including marriage, death of a spouse, divorce, legal separation or annulment.

(2) Number of Dependents.  Events that change an Eligible Employee’s number of Dependents, including birth, adoption, placement for adoption (as defined in regulations under Code Section 9801), or death of a Dependent.

(3) Employment Status. A termination or commencement of employment by the Eligible Employee, spouse, or Dependent.

(4) Work Schedule.  A reduction or increase in hours of employment by the Eligible Employee, spouse, or Dependent, including a switch between part-time and full-time employment, a strike or lockout, or commencement or return from an unpaid leave of absence.

(5) Dependent Satisfies or Ceases to Satisfy the Requirements for Unmarried Dependents. An event that causes an Eligible Employee’s Dependent to satisfy or cease to satisfy the requirements for coverage due to attainment of age, student status, or any similar circumstance as provided under the applicable Benefit.

(6) Residence or Worksite.  A change in the place of residence or work of the Eligible Employee, spouse or Dependent resulting in his or her becoming covered under another plan which provides the applicable Benefit.

(d) Medical Child Support Order.   If a Medical Child Support Order requires an Eligible Employee or his or her Spouse to provide Benefit coverage for a child, the Eligible Employee’s election under the Plan may be revised to provide this Benefit coverage to such child.  If a Medical Child Support Order requires a former spouse to provide coverage and such coverage is in fact provided, the Eligible Employee’s election may be revised to cancel coverage for the child.

(e) Entitlement to Medicare or Medicaid.   If an Eligible Employee (or his or her Dependent) is enrolled in a Benefit which is a group health plan and he or she becomes enrolled in coverage under Part A or B of Medicare or Medicaid (other than a program for distribution of pediatric vaccines), the Eligible Employee may make a prospective election change to cancel or reduce coverage of that Eligible Employee (or Dependent) under such Benefit Plan.  In addition, if an Eligible Employee (or Dependent) who has been entitled to such Medicare or Medicaid coverage loses eligibility for such coverage, the Eligible Employee may make a prospective election to commence or increase coverage of that Eligible Employee (or Dependent) under the Benefit which is a group health plan.  

(f) Automatic Termination of Election.  Except as provided in Section 5.02 (COBRA Continuation Coverage), a Participant’s elections under this Plan shall automatically terminate on the date the Participant ceases to be a Participant in this Plan or in the Benefit Plans.  However, if the Participant is reemployed by the Employer during the remainder of the Plan Year, such Participant will resume the same Benefit elections in effect prior to his or her termination of employment, and generally will not be permitted to make new Benefit elections under the Plan during the remainder of that Plan Year (except as otherwise permitted under this Section 6.07 or Article XI (Leave of Absence)).

(g) Failure to Make Contribution.  In the event a Participant fails to make the required contributions with respect to a Benefit elected under the Plan, his or her receipt of such Benefit under the Plan for the remainder of the Plan Year shall be terminated and he or she shall not be permitted to make a new benefit election under the Plan during the remainder of that Plan Year (except as otherwise provided under Article XI (Leave of Absence)).

Any change in election permitted under Section 6.07(a), (b), (c) and (e) above must be made no later than the last business day falling on or before 31 days following the date on which one of the events described in such paragraph occurs.  

Notwithstanding the foregoing, a Participant shall not revoke an election and make a new election that would cause him or her to maintain less than the minimum benefits, if any, required with respect to any Benefit for a Plan Year.  The Employer shall adopt and follow uniform and nondiscriminatory rules for purposes of this Section and its decisions regarding voluntary election modifications shall be final and binding.

ARTICLE VII 
SALARY REDUCTION CONTRIBUTIONS

Section 7.1 Salary Reduction.  The Participant may direct the Employer to reduce his or her compensation each pay period over the Plan Year in an amount equal to the cost of his or her elected Benefits.  Such salary reduction amounts shall be designated and authorized by each Participant on his or her benefit election form and such form shall constitute a salary reduction agreement between the Participant and the Employer.  Such amount shall be determined by the Employer prior to the beginning of each Plan Year.  In the event of increases or decreases in the cost of providing Benefits during a Plan Year, a Participant’s salary reduction amount may be automatically adjusted to reflect such increase or decrease.

Section 7.2 Payments to Insurer.  The Employer shall maintain separate bookkeeping records of a Participant’s salary reduction amounts and shall apply such amounts on behalf of a Participant for the sole purpose of paying premiums or reimbursements to the appropriate party in accordance with a Participant’s Benefit elections.

Section 7.3 Funding Benefits.  All Participant salary reduction amounts contributed to the Plan will be used to provide Benefits in accordance with Participants’ Benefit elections pursuant to Section 6.03.  Benefits will be funded from the general assets of the Employer or, alternatively, through the direct payment of insurance premiums to an insurer from the general assets of the Employer.  The Plan shall not utilize a trust fund or other separately maintained fund for accumulation of Plan assets or the provision of other benefits, unless required by law.  

ARTICLE VIII 
CLAIMS FOR BENEFITS

Section 8.1 Claims for Benefits.  Each Participant shall submit claims for Benefits in accordance with the rules and procedures established under and applicable to each particular Benefit Plan.  In the event of a dispute regarding eligibility for participation in a Benefit Plan, the right to receive a Benefit or the amount of benefit payable with respect to a claim, such dispute shall be resolved in accordance with the rules and procedures applicable under the Benefit Plan in question.  There shall be no liability for the payment of Benefits imposed upon the officers, directors, employees, or stockholders of the Employer.

Section 8.2 Insurance.  To the extent that a Benefit is provided through insurance, a Participant’s right to receive benefits shall be governed in all respects by the terms and conditions of the applicable insurance policy or contract, and the amount of such benefits shall be limited to the amount payable under such insurance policy or contract.  The Employer shall have no obligation or duty to provide Benefits to Participants to the extent such benefits are provided through insurance.

Section 8.3 Claims Relating to Plan Administration.  Except as otherwise set forth in the documents which evidence a particular Benefit Plan, the Plan Administrator shall determine the right of each Eligible Employee to participate in the Plan, the identity and amount of Benefits subject to a Participant’s election under the Plan for the Plan Year, and the right of a Participant to be reimbursed for Dependent Care or Medical Care Expenses under Articles XII and XIII.  If an Eligible Employee or Participant disputes the determination of the Plan Administrator with respect to any such rights, the Eligible Employee or Participant (or his or her authorized representative) (the “claimant”) may request a review by the Plan Administrator of the disputed question. All such claims must be in writing or other electronic format and furnished to the Plan Administrator (via personal delivery, U.S. mail or electronically).  A claim shall set forth the following:

(a) The name and address of the claimant;

(b) The specific basis for the claim;

(c) A specific reference to the pertinent Plan provision upon which the claim is based; and

(d) Any additional material or information which the and desires to submit in justification of the claim.

Any claims for reimbursement of Dependent Care or Medical Care Expenses must be submitted in accordance with the reimbursement procedures outlined in Sections 12.16 and 13.14 below.
Section 8.4 Claims Procedure.

(a) Each claim shall be promptly reviewed by the Plan Administrator.  If any written claim for reimbursement under the Plan is denied in whole or in part, the Plan Administrator shall provide the claimant a written notice of denial.  Such notice of denial shall be delivered or mailed to the claimant within 30 days after receipt of the claim, unless special circumstances require an extension of time for processing the claim.  If such an extension of time is required, written notice of the extension shall be furnished to the claimant prior to the termination of the initial 30-day period.  The notice of denial shall set forth the specific reasons for the denial, specific reference to pertinent provisions of the Plan upon which the denial is based, a description of any additional information or material necessary for the claimant to perfect his or her claim with an explanation of why such material or information is necessary, and an explanation of the claim review procedures under the Plan.

(b) A claimant whose claim for reimbursement has been wholly or partially denied may request a review of the denial, but such a request must be in writing or on a form prescribed by the Plan Administrator, and must be submitted to the Plan Administrator within 60 days after the claimant’s receipt of the notice of denial.  The claimant shall be entitled to submit such issues or comments, in writing or otherwise, as he or she shall consider relevant to a determination of his or her claim and may include a request for a hearing in person before the Plan Administrator.  Prior to submitting his or her request, the claimant shall be entitled to review such documents as the Plan Administrator shall agree are pertinent to his or her claim.  
(c) The review of a claim which has been denied shall be made by the Plan Administrator and a written decision delivered or mailed to the claimant within 60 days of the Plan Administrator’s receipt of the request for review, unless the Employer determines that special circumstances, such as the need to hold a hearing, require additional time, in which case a decision shall be rendered and delivered (via U.S. mail, personal delivery or electronically) to the claimant not later than 120 days after the Employer’s receipt of the request for review.  In no case, shall there be liability for the payment of benefits imposed upon the officers, directors, or employees of the Employer.

Section 8.5 Finality of Decisions.  The Plan Administrator has full discretion in determining any matter regarding benefits under the Plan. The decision of the Plan Administrator upon review of any claim will be binding upon the claimant, his or her heirs and assigns, and all other persons claiming by, through or under him.

Section 8.6 Limitation on Court Action.  Any suit brought to contest or set aside a decision of the Plan Administrator is to be filed in a court of competent jurisdiction within one year from the date of the receipt of written or electronic notice of the Plan Administrator’s final decision. Service of legal process shall be made upon the Plan by service upon the agent for service of legal process or upon the Plan Administrator at the respective addresses specified in this summary plan description.

Section 8.7 Legal Action.  No legal action to recover Plan benefits or to enforce or clarify rights under the Plan shall be commenced under any provision of law, whether or not statutory, until the claimant first exhausts the claims and review procedures available to him hereunder.

ARTICLE IX 
PROVISIONS RELATING TO ADMINISTRATION
AND FIDUCIARIES

Section 9.1 Plan Administration.  The Employer shall designate one or more individuals as the Plan Administrator who shall administer the Plan in accordance with its terms.  The Plan Administrator shall have such powers and duties as may be necessary to discharge its functions under the Plan, including, but not limited to the following:

(a) Construction.  To have full discretionary and binding authority to construe and interpret the Plan and decide all questions of eligibility to participate in and for benefit under the Plan;

(b) Forms.  To require Participants (1) to complete and file with it such forms as the Plan Administrator finds necessary or desirable for the administration of the Plan, and (2) to furnish all pertinent information requested by the Plan Administrator, and to rely upon all such forms and information furnished, including each Participant’s mailing address;

(c) Procedures. To prescribe procedures to be followed by Participants in electing Benefits and filing claims for Benefits;  

(d) Rules.  To promulgate uniform rules and regulations whenever in the opinion of the Plan Administrator such rules and regulations are required by the terms of the Plan or would facilitate the effective operation of the Plan;

(e) Information.  To prepare and distribute, in such manner as the Plan Administrator determines to be appropriate, information explaining the Plan, and to receive from Participants such information as shall be necessary for the proper administration of the Plan;

(f) Annual Reports.  To prepare, furnish, and file such annual reports with respect to the administration of the Plan as are required by law or as are reasonable and appropriate;

(g) Insurers.  To appoint and remove insurance carriers;

(h) Records.  To prepare, receive, review, and keep on file (as it deems convenient and proper) records of benefit payments and disbursements for expenses; and

(i) Appointments.  To appoint and remove fiduciaries, fix their compensation, if any, and exercise general supervisory authority over them.

Notwithstanding any provision of this Plan to the contrary, the Plan Administrator in its sole discretion may enroll Participants in the Plan over the telephone or electronically, may furnish notices and other disclosures via electronic transmission and may otherwise administer the Plan in a paperless manner.  
In the event that the Employer has not appointed an individual to serve as the Administrator, or such Administrator resigns and no successor has been appointed, the Employer shall be deemed to be the Plan Administrator.
Section 9.2 Finality of Decisions.  All determinations of the Plan Administrator or the Employer under Section 9.01, or any of its delegates under Section 9.03, shall be final and binding on all persons except as otherwise expressly provided herein.  

Section 9.3 Employers Duties.  The Employer shall have only those duties, responsibilities, and obligations as specifically are given it under the Plan, under any Benefit Plan available under the Plan, or as otherwise are imposed by applicable law.  The Employer may allocate or delegate its duties under the Plan to other parties by written agreement between the Employer and such other party.

Section 9.4 Employment of Advisers.  The Employer shall have the authority to employ such legal, accounting, and financial counsel and advisers as it shall deem necessary in connection with the performance of its duties under the Plan, and to act in accordance with the advice of such counsel and advisers.  In administering the Plan and to the extent permitted by law, the Employer may rely conclusively on all tables, valuations, certificates, opinions and reports which are furnished by accountants, counsel or other experts employed or engaged by the Employer.

Section 9.5 Delegation to Officers or Employees.  The Employer shall have the power to delegate its duties under the Plan or under any Benefit available under the Plan to officers or employees of the Employer and to other persons, all of whom, if employees of the Employer, shall serve without compensation other than their regular remuneration from the Employer.  The Employer agrees to indemnify and to defend to the fullest extent permitted by law any delegated employee or officer against all liabilities, damages, costs and expenses (including attorneys’ fees and amounts paid in settlement of any claims approved by the Employer), occasioned by any act or omission to act in connection with the Plan, if such act or omission is in good faith.

Section 9.6 Fees and Expenses.  All expenses incurred in the operation and administration of the Plan, including the fees and expenses of counsel and other advisors and the compensation, if any, of the fiduciaries, agents, and administrators shall be paid or reimbursed by the Employer unless the Employer shall determine that such fees and expenses shall be paid in whole or in part by the Plan or by Participants.

ARTICLE X 
GENERAL

Section 10.1 Amendment and Termination.  The Plan and all Benefits available under the Plan shall be subject to alteration, amendment, or termination in whole or in part, at any time by action by the Board of Trustees of Washtenaw Community College, provided, however, that such alteration, amendment, or termination shall not adversely affect any Participant’s right under the Plan to claim reimbursement for expenses which were incurred prior to such alteration, amendment or termination.  The Plan Administrator may adopt any amendments to the Plan that are necessary to comply with existing law, without Board of Trustee approval.
Section 10.2 Non-Alienation of Benefits.  No right or benefit provided for under the Plan or under any Benefit available under the Plan shall be subject in any manner to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance, or charge, and any attempt to anticipate, alienate, sell, transfer, assign, pledge, encumber, or charge the same shall be void. 

Section 10.3 Employer’s Rights.  While the Employer believes in the benefits, policies and procedures described in the Plan, the language used in the Plan is not intended to create, nor is it to be construed to constitute, a contract of employment between the Employer and any of its Employees.  The Employer retains all of its rights to discipline or discharge Employees or to exercise its rights as to incidents and tenure of employment.  Employees retain the right to terminate their employment at any time and for any reason, and the Employer retains a similar right.

Section 10.4 Construction.  Whenever any words are used in the Plan in the masculine gender, they shall be construed as though they are also used in the feminine gender, where applicable.  Similarly, words used in the single form shall be construed as though they are also in the plural form, where applicable.  Headings of sections and paragraphs of this document are inserted for convenience of reference.  They constitute no part of the Plan and are not to be considered in the construction of the Plan.

Section 10.5 Tax Consequences.  Neither the Employer nor the Plan makes any representations or warranties regarding the federal, state, local or other tax treatment of benefits provided pursuant to the Plan and a Participant shall have no rights against the Employer or the Plan if any tax consequences contemplated by any Participant are not achieved.    

Section 10.6 Law Governing.  This Plan is made pursuant to, and shall be governed by, construed under and enforced in accordance with federal law and the laws of the State of Michigan.

Section 10.7 Exclusive Benefit.  All contributions made under this Plan and all benefits received shall inure to the exclusive benefit of the Participants and their beneficiaries, and such contributions and benefits shall not be used for nor diverted to purposes other than for the exclusive benefit of the Participant and their beneficiaries (including the costs of maintaining and administering the Plan). 

ARTICLE XI 
LEAVE OF ABSENCE

Section 11.1 In General.  If a Participant is absent from work due to (i) an approved medical or family leave of absence which is covered under the Family and Medical Leave Act of 1993 (“FMLA”), (ii) a military leave of absence which is covered under the Uniformed Services Employment and Reemployment Rights Act of 1994 (“USERRA”) or (iii) an Employer-Approved Unpaid Leave of Absence, the Participant shall have the following rights:

(a) To revoke his or her election with respect to any Benefit under the Plan for the remainder of the Plan Year. 

(b) To continue, in accordance with Section 11.02 below, his or her election, but only to the extent permitted by the Employer and under a Benefit Plan.

(c) To suspend his or her election during the leave period with respect to any Benefit under the Plan and to reinstate such election upon his or her return to work with the Employer in accordance with Section 11.04 below.

For purposes of this Plan, “Employer-Approved Unpaid Leave of Absence” shall include any unpaid leave of absence of a Participant that the Employer has approved in writing and has specifically agreed in writing to continue the coverage of such Participant under the applicable Benefits Plan during such leave period.

Section 11.2 Payment for Coverage.  If the Participant elects to continue his or her election during an FMLA leave, a USERRA leave or an Employer-Approved Unpaid Leave to the extent permitted by the Employer and under the Benefit Plan, the Participant’s share of the cost of continued coverage under such Benefit Plan (as determined by the Employer) shall be paid as follows:

(a) Paid Leave.  If the leave is a paid leave, the Participant’s share of the cost of coverage shall be paid by a reduction in the Participant’s cash compensation under this Plan.

(b) Unpaid Leave.  If the leave is unpaid, the Participant may elect to pay his or her share of the cost of coverage under one of the following options:

(1) Pay-As-You Go Option.  The Participant may elect to make payments to the Employer on an after-tax basis on the same schedule as if the Participant were not on a leave; or

(2) Pre-Payment Option.  The Participant may elect to make payments to the Employer on a pre-payment basis from any taxable compensation payable to the Participant; provided, however, that no pre-payment may be made in a manner that will permit a pre-tax payment to be made in one taxable year of the Participant that will be applied to a subsequent taxable year of the Participant.

(3) Catch-up Option.  The Participant may elect that no payments will be made by him or her under the Plan until the Participant returns to work, and that when the Participant returns to work, the Employer may recover, by payroll deduction under the Plan, from any available compensation, any payments not made by the Participant during such leave period.
Section 11.3 Cessation of Coverage.  If a Participant fails to make any scheduled payments, coverage under the Plan during such leave will cease retroactively to the date the required payment was due, provided the Employer has given the Participant at least 15 days advance written notice that if payment is not received within 30 days of the payment due date, then coverage will be dropped on that date retroactive to the date the required payment is due.  If the notice is not timely sent, coverage will cease 15 days after the required notice is given or the date specified in the notice, if later, unless the payment has been received by that date.

Section 11.4 Restoration After Suspended Coverage.  If a Participant suspends his or her coverage during a leave and then returns to work with the Employer within the same Plan Year the leave commenced, he or she automatically will resume participation in the Plan without any change in his or her prior elections under the Plan for such Plan Year, except as otherwise permitted under Section 6.07 above and except as otherwise provided below with respect to the Health Care Reimbursement Plan.  The Participant’s cash compensation will be reduced to the rate in effect on the day before the leave commenced and an amount equal to the reduction will be credited by the Employer in accordance with the Benefit Plan.

With respect to the Health Care Reimbursement Plan, a Participant who returns to work after suspending his or her coverage during a leave period also may elect to: (i) resume coverage at the level in effect before the leave plus make-up the unpaid contribution payments for the period of leave, or (ii) resume coverage at a level that is reduced by only resuming contribution payments at the level in effect before the leave with no make-up contributions for the leave period.  In both of these cases, the coverage level for a Participant who resumes participation is reduced by prior reimbursements to such Participant.  If a Participant chooses to resume coverage at a level that is reduced, the coverage is prorated for the period during the leave for which no contributions were paid.  Regardless of the Participant’s choice, the Participant is not entitled to reimbursement for claims incurred during the period when his or her coverage was suspended or terminated under this Plan.  

A Participant who returns from a leave in a Plan Year subsequent to the year the leave commenced will be required to complete and submit a new election form as specified in Section 6.03 if he or she is to resume participation in the Plan.  Participation in this Plan shall commence as of the first pay period immediately following receipt of a Participant’s completed election form by the Employer.

ARTICLE XII 
DEPENDENT CARE REIMBURSEMENT PLAN

Section 12.1 Dependent Care Reimbursement Plan Authority.  The benefit plan described in this Article XII is intended to qualify as a separate, nontaxable employee benefit plan under Code Section 129 which provides dependent care assistance benefits to Participants and is to be interpreted in a manner consistent with the requirements of Code Section 129.

Section 12.2 Definitions.  The following definitions shall apply for purposes of this Article XII:

(a) “Dependent” means any individual who would be a “qualifying individual” within the meaning of Section 21(b)(1) of the Code; which generally will include:  

(1) a natural or adopted child of an Employee who is under the age of 13, with respect to whom the Employee is entitled to a deduction for a personal exemption under Code Section 151(c) (which is based on dependent status as defined under Code Section 152 (without regard to the earnings limit under Code Section 152(d)(1)(B) or the special exclusions of Code Section 152(b)(1) and (2)));

(2) a dependent (as defined under Code Section 152, without regard to 152(b)(1) and (2) or 152(d)(1)(B)) or a Spouse of an Employee, if the Spouse or dependent is physically or mentally incapable of caring for himself or herself.  

(b) “Dependent Care Center” means a Dependent Care Center as defined in Code Section 21.  Generally, a Dependent Care Center is any facility which: 

(1) provides care for more than 6 individuals (other than individuals who reside at the facility); and

(2) receives a fee, payment or grant for providing services for any of the individuals (regardless of whether such facility is operated for profit).  

(c) “Dependent Care Expenses” means amounts which if paid for by the Participant would constitute “employment-related expenses” within the meaning of Code Section 21(b)(2).  Generally, Dependent Care Expenses are those expenses incurred for the care of a Dependent or for household services with respect to the care of a Dependent that are incurred to enable the Participant to be gainfully employed for any period for which there are one or more Dependents with respect to such Participant.

(d) “Dependent Care Reimbursement Account” means an account described in Section 12.12 below.  

(e) “Earned Income” means:

(1) with respect to a Participant, all income derived from wages, salaries, tips, self-employment (with regard to the deduction allowed under Code Section 164(f)), and other Employee compensation as defined in Code Section 32(c)(2), but excluding amounts paid or incurred by the Employer for dependent care assistance to the Participant;

(2) with respect to a Participant’s spouse, all wages, salaries, tips, and other employee compensation, plus the amount of net earnings from self-employment; provided, however, in the case of a spouse who is a full-time student at an educational institution or is physically or mentally incapable of caring for himself or herself, such spouse shall be deemed to have Earned Income of not less than $200 per month if the Participant has 1 Dependent and $400 per month if the Participant has 2 or more Dependents.  

Section 12.3 Eligibility.  In order to be eligible for reimbursement of Dependent Care Expenses incurred within any Plan Year, an individual must be an Eligible Employee of the Employer.

Section 12.4 Election Procedure.  An Eligible Employee’s election to allocate salary reductions to his or her Dependent Care Reimbursement Account shall become effective no earlier than the dates specified in Sections 4.01 and 6.03 and must be made in accordance with the procedures set forth in Article VI.  An election to receive dependent care assistance shall be irrevocable during the Plan Year, except as otherwise permitted under this Plan.  

Section 12.5 Amount.  Each Participant shall be entitled to receive for each Plan Year, reimbursement of Dependent Care Expenses which are incurred during the Plan Year up to the lesser of the dollar amount of the Dependent Care Expenses or the dollar amount of the Participant’s Dependent Care Reimbursement Account balance.  If the Participant’s Dependent Care Expenses exceed the dollar amount in his or her Dependent Care Reimbursement Account at the date of the request for reimbursement, the Plan Administrator will make a partial reimbursement of such request equal to the amount in such Participant’s Account at that time, and then reimburse the remaining portion of such request at the time that the Account has sufficient funds credited to it.

Section 12.6 Benefit Limitations.  Notwithstanding any provision to the contrary in this Plan, the maximum amounts paid from a Participant’s Dependent Care Reimbursement Account for any taxable year of the Participant may not exceed the lesser of (a) or (b) below. 

(a) Such amounts may not exceed $5,000 ($2,500 if a separate income tax return is filed by a Participant who is married as determined under the rules of Code Section 21(e)).  

(b) Such amounts may not exceed (i) the Participant’s Earned Income for the Plan Year or (ii) the actual or deemed Earned Income of the Participant’s Spouse, if less, for the Plan Year.  

This maximum amount may be automatically increased under the Plan if the Plan Administrator elects to apply an increase that is permitted under Code Section 129.  

Section 12.7 Benefits Limited to Expenses Incurred During Plan Year.  The coverage elected by a Participant for a Plan Year is only available to reimburse expenses which are incurred during the Plan Year and for periods during which the Participant made contributions to the Plan.  An expense is incurred during the Plan Year if the services giving rise to the expense are performed during that Plan Year.  An expense shall not be deemed to be incurred during the Plan Year merely because a Participant receives a bill for the expense or pays for the expense during the Plan Year.

Section 12.8 Restrictions on Payments.

(a) In no event shall a Participant be reimbursed for Dependent Care Expenses paid to a related individual:

(1) for whom the Participant or his or her Spouse is entitled to a deduction under Code Section 151(c), or

(2) who is a child of the Participant under the age of 19 years.  

(b) Services performed outside the household of a Participant for the care of a Dependent shall be reimbursable only if such Dependent regularly spends at least 8 hours each day in the Participant’s household or the Dependent is under age 13.  

(c) Dependent Care Expenses that are incurred for services performed by a Dependent Care Center shall be reimbursable hereunder only if such center complies with all applicable laws and regulations of the state and political subdivision in which it is located.  

Section 12.9 Forfeiture.  If during a Plan Year, a Participant incurs aggregate Dependent Care Expenses in an amount which is less than the dollar amount of coverage he or she has elected for a Plan Year, then any remaining amount in his or her Dependent Care Reimbursement Account shall be forfeited as of the end of the Plan Year.  Any unused amount of coverage elected by a Participant for a Plan Year resulting from the Participant’s failure to timely submit proper claims for reimbursement (in accordance with Section 12.16) shall be forfeited in the same manner.  Subject to applicable law and regulations, such forfeitures shall be applied toward the payment of reasonable Plan administrative expenses. Upon Plan termination, forfeitures shall occur as provided in Section 10.01.

Section 12.10 Involuntary Election Modifications.  In no event shall more than 25% of the amounts paid or incurred by the Employer for dependent care assistance and all other qualified benefits (within the meaning of Code Section 125(b)(2)) under the Plan during the Plan Year be provided to key employees (within the meaning of Code Section 416(i)(1)).

The average benefits provided to Eligible Employees who are not highly compensated employees (within the meaning of Code Section 414(q)) shall at all times equal at least 55% of the average benefits provided to highly compensated employees under the Dependent Care Reimbursement Plan.  For purposes of this paragraph, in the case of any benefits provided through a salary reduction agreement, there may be disregarded any employees whose compensation (within the meaning of Code Section 414(q)(7)) is less than $25,000.

If any of the limitations on benefits to key employees or highly compensated employees under the preceding paragraphs would be exceeded but for this paragraph, the Employer may reduce or cancel the compensation reduction of 1 or more highly compensated employees or otherwise modify the salary reduction agreement or agreements of 1 or more highly compensated employees to satisfy these limitations.

Section 12.11 Reimbursements.  All reimbursements made under the Dependent Care Reimbursement Plan shall be payable directly to Participants and solely from the general assets of the Employer.  Funds contributed by the Employer represent salary reduction amounts elected by Participants pursuant to the provisions of the Plan.

Section 12.12 Establishment of Accounts.  The Employer shall establish and maintain on its books a Dependent Care Reimbursement Account for each Plan Year with respect to each Participant who has elected to receive reimbursement of Dependent Care Expenses incurred during the Plan Year.
Section 12.13 Crediting of Accounts.  There shall be credited to each Participant’s Dependent Care Reimbursement Account, as of each pay date, the amount designated on the Participant’s election and salary reduction agreement under the Plan.  All amounts credited to each such Dependent Care Reimbursement Account shall be the property of the Employer until paid out pursuant to Section 12.16.

Section 12.14 Debiting of Accounts.  A Participant’s Dependent Care Reimbursement Account for each Plan Year shall be debited in the amount of any payment made under Section 12.16 to or for the benefit of the Participant.

Section 12.15 Statement of Account.  On or before January 31 of each year, the Plan Administrator shall issue each Participant a written statement showing the amounts paid or expenses incurred under such Participant’s dependent care account during the previous calendar year.

Section 12.16 Reimbursement Procedure.

(a) Each Participant who applies for reimbursement for Dependent Care Expenses under the Plan shall submit to the Plan Administrator a properly completed claim form prescribed and provided by the Plan Administrator which shall include:

(1) the amount of the expense; 

(2) the name of the Dependent(s) for whom the expense was incurred; and

(3) a statement as to when and where or by whom the services were performed.

Additional information may be requested if deemed necessary by the Plan Administrator.  Each such claim form shall be signed by the Participant and accompanied by relevant bills, statements, or receipts relating to the claim.  All properly submitted claims shall be reimbursed, on such date as shall be designated by the Plan Administrator.
(b) Participants may submit claims for incurred Dependent Care Expenses up to a maximum of 45 days after the date of a Participant’s termination of employment, or by February 15 following the close of the Plan Year in which the expenses were incurred, whichever is earlier.

Section 12.17 Claims Procedure.  Subject to the rules for a claim of reimbursement under Section 12.16 above, a claimant shall follow the rules set forth in Section 8.04 for the submission and appeal of a claim. 

Section 12.18 Refund of Duplicate Reimbursement.  If a Participant receives a reimbursement under this Plan and reimbursement for the same Dependent Care Expense is made from another source, he or she shall be required to refund the reimbursement to the Employer.
Section 12.19 Termination of Participation.  A Participant will cease to be a Participant as of the earliest of:

(a) the date on which the Plan terminates;

(b) the date on which the Participant’s election to receive Dependent Care Expense Reimbursements expires or is terminated under the Plan; or

(c) the date on which the Participant terminates employment with the Employer.  

Section 12.20 Effect of Termination of Participation.  In the event that a Participant ceases to be a Participant in the Plan for any reason during a Plan Year, the Participant’s salary reduction agreement relating to the Plan shall terminate.  The Participant shall be entitled to reimbursement only for Dependent Care Expenses incurred before the Participant ceased participation in the Plan during the Plan Year, to the extent funded.  Any claim for reimbursement must be made in accordance with Section 12.16, and any remaining amount in the Participant’s account after the claim period has expired will be forfeited under Section 12.09 above.

Section 12.21 Leave of Absence.  If a Participant is absent from work due to an unpaid leave of absence, the Participant will have the right to revoke his or her coverage under the Dependent Care Reimbursement Plan for the remainder of the Plan Year.  In any event, the Participant’s coverage under such Plan will be suspended during an unpaid leave period.  If the Participant does not elect to revoke his or her coverage for the remainder of the Plan Year, coverage will be reinstated upon his or her return to work with the Employer and will resume without any change in the Participant’s prior elections under such Plan for such Plan Year.  The Participant’s cash compensation will be reduced to the rate in effect on the day before the leave commenced.

In no event is a Participant entitled to (i) reimbursement for claims incurred during the period when coverage was suspended, nor (ii) greater benefits upon restoration for the remainder of the Plan Year relative to contributions paid by a Participant who is continuously employed during the Plan Year.

If the Participant returns from an unpaid leave in a Plan Year subsequent to the year the leave commenced, the Participant will be required to complete and submit a new election form under the Plan if he or she wants to resume participation in the Dependent Care Reimbursement Plan.  Participation in the Dependent Care Reimbursement Plan will commence as of the first pay period immediately following receipt of the Participant’s completed election form by the Employer.
ARTICLE XIII 
HEALTH CARE REIMBURSEMENT PLAN

Section 13.1 Health Care Reimbursement Plan Authority.  The benefit plan described in this Article XIII is intended to qualify as a separate, nontaxable employee benefit plan under Code Section 105, providing health care benefits to Participants and is to be interpreted in a manner consistent with the requirements of Code Section 105.

Section 13.2 Definitions.  The following definitions shall apply for purposes of this Article XIII:

(a) “Dependent” generally will include any individual who is:

(1) the Spouse of an Eligible Employee;

(2) any individual who falls within the definition of dependent under Code Section 152 (without regard to the earnings limit under Code Section 152(d)(1)(B) or the special exclusions of Code Section 152(b)(1) and (2)); or
(3) any individual who is required to be covered under a group health plan of the Employer pursuant to a Medical Child Support Order.
(b)  “Grace Period” means the additional period of time for a Participant to incur Medical Care Expenses beyond the last day of the current Plan Year (i.e. December 31) -- such Grace Period will expire on the January 31 immediately following the close of such Plan Year.

(c) “Health Care Reimbursement Account” means an account described in Plan Section 13.10 below.

(d) “Medical Care” shall have the meaning set forth in Code Section 213, but only to the extent that the Participant or other person incurring the expense is not reimbursed for the expense through insurance or otherwise (other than under this Plan).  Medical Care also will include over-the-counter (OTC) medicines and drugs, such as antacids, allergy medicines, pain relievers and cold medications, that are prescribed by a physician, for a Participant’s (or his or her dependents’) medical care during the current Plan Year; provided, however, that reimbursement of OTC medicines or drugs from a Participant’s Health Care Reimbursement Account is subject to any limitation and substantiation requirements established by the Plan Administrator.  Vitamins and other items designed to maintain general health (rather than treat an illness) are not eligible medical care expenses.

(e) “Medical Care Expenses” means amounts which are expended for the Medical Care of a Participant or his or her Dependents during the Plan Year or Grace Period.  Under the Plan, however, Medical Care Expenses do not include any premium payments for health coverage.
Section 13.3 Eligibility.  In order to be eligible for reimbursement of Medical Care Expenses incurred within any Plan Year, an individual must be an Eligible Employee of the Employer.

Section 13.4 Election Procedure.  An Eligible Employee’s election to allocate salary reductions to his or her Medical Care Reimbursement Account shall become effective no earlier than the dates specified in Sections 4.01 and 6.03, and must be made in accordance with the procedures set forth in Article VI.  An election to receive medical care reimbursements shall be irrevocable during the Plan Year, except as otherwise permitted under this Plan.  

Section 13.5 Amount.  Each Participant shall be entitled to receive for each Plan Year, reimbursement of Medical Care Expenses which are incurred during the Plan Year or Grace Period, but only if such expenses are not reimbursed by any other source as provided in Section 13.15.  The maximum reimbursement to a Participant shall be the annual dollar amount of coverage elected under the Plan by the Participant to be contributed to his or her Health Care Reimbursement Account for that Plan Year.

The maximum amount that a Participant may elect to credit to his or her Health Care Reimbursement Account is $2,500.
At all times during the Plan Year, the maximum dollar amount of coverage the Participant has elected for the Plan Year, less any Medical Care Expenses previously reimbursed during such Plan Year, shall be available for reimbursement for qualifying Medical Care Expenses, regardless of whether a Participant’s Medical Care Expenses exceed the total dollar amount in his or her Health Care Reimbursement Account at any time a particular request for reimbursement is made.

Section 13.6 Benefits Limited to Expenses Incurred During Plan Year.  The coverage elected by a Participant for a Plan Year is only available to reimburse expenses that are incurred during the Plan Year or the Grace Period and for periods during which the Participant made contributions to the Plan.  An expense is incurred during the Plan Year or Grace Period if the services giving rise to the expense are performed during the Plan Year or Grace Period.  An expense shall not be deemed to be incurred during the Plan Year or Grace Period merely because a Participant receives a bill for the expense or pays for the expense during the Plan Year or Grace Period.

Section 13.7 Forfeiture.  If during a Plan Year or Grace Period a Participant incurs aggregate Medical Care Expenses in an amount which is less than the dollar amount of coverage he or she has elected for a Plan Year, any remaining amount in his or her Health Care Reimbursement Account shall be forfeited as of the end of the Plan Year or the Grace Period.  Any unused amount of coverage elected by a Participant for a Plan Year resulting from the Participant’s failure to timely submit proper claims for reimbursement (pursuant to Section 13.14) shall be forfeited in the same manner.  Subject to applicable law and regulations, such forfeitures shall be applied toward the payment of reasonable Plan administrative expenses.  Upon termination of the Plan, forfeitures shall occur as provided in Section 10.01.

Section 13.8 Involuntary Election Modifications.  At any time prior to or during the Plan Year, the Employer may require some or all Participants to modify their elections under the Plan if the Employer determines to its satisfaction that such modifications are necessary in order to preserve the tax-preferred status of this Plan under Code Sections 125 or 105(h) or under any other applicable provision of the Code and the regulations promulgated thereunder.  Specifically, such modifications may be required in order to enable the Plan to satisfy the nondiscrimination requirements of applicable provisions of the Code.  The Employer shall adopt and follow uniform and nondiscriminatory rules for purposes of this section and its decisions regarding involuntary election modifications shall be final and binding.

Section 13.9 Reimbursements.  All reimbursements made under this Plan shall be payable directly to Participants and solely from the general assets of the Employer.  Funds contributed by the Employer represent salary reduction amounts elected by Participants pursuant to the provisions of the Plan.

Section 13.10 Establishment of Accounts.  The Employer shall establish and maintain on its books a Health Care Reimbursement Account for each Plan Year with respect to each Participant who has elected under the Plan to receive reimbursement of Medical Care Expenses incurred during the Plan Year or Grace Period.

Section 13.11 Crediting of Accounts.  There shall be credited to each Participant’s Health Care Reimbursement Account as of each pay date the amount designated on the Participant’s election and salary reduction agreement under the Plan.  All amounts credited to each such Health Care Reimbursement Account shall be the property of the Employer until paid out pursuant to Section 13.14.

Section 13.12 Debiting of Accounts.  A Participant’s Health Care Reimbursement Account for each Plan Year shall be debited in the amount of any payment made under Section 13.14 to or for the benefit of the Participant for Medical Care Expenses incurred during such Plan Year or Grace Period.

Section 13.13 Statement of Account.  The Plan Administrator may provide, periodically, each Participant with a written statement showing the amounts paid or expenses incurred under such Participant's Health Care Reimbursement Account during the Plan Year.
Section 13.14 Reimbursement Procedure.

(a) Each Participant who applies for reimbursement for Medical Care Expenses under the Plan shall submit to the Plan Administrator a properly completed claim on a form prescribed and provided by the Plan Administrator which shall include:

(1) the amount and purpose of each expense and the date incurred;

(2) the name of the individual for whom the expense was incurred and, if applicable, the relationship to the Participant; and

(3) the name of the individual or entity to whom the expense was, or is to be, paid.

Each such claim form shall be signed by the Participant, shall certify that the expense has not been paid by, and that the Participant is not entitled to reimbursement or payment from, another source pursuant to this Article, and shall be accompanied by relevant bills, statements, or receipts from an independent third party that relate to the claim.  The Plan Administrator, in its sole discretion, may provide Participants with a Flex Debit Card to be used for reimbursement of Medical Care Expenses (in lieu of a Participant submitting a claim form for reimbursement).  The terms of any such Flex Debit Card program will be established by the Plan Administrator and communicated to Participants.  The Plan Administrator, if it deems necessary, may require that a Participant submit additional information for the Plan Administrator’s consideration of a Participant’s request for reimbursement or for the Plan Administrator to substantiate charges on a Flex Debit Card.  Properly submitted claims will be reimbursed, on such date as designated by the Plan Administrator.
(b) A Participant may submit claims to the Plan Administrator for reimbursement only for those Medical Care Expenses incurred during the Plan Year, or, for Plan Years beginning on and after January 1, 2005, incurred during the Grace Period, which claims must be submitted in accordance with this Article XIII.

(c) Participants may submit claims for incurred Medical Care Expenses up to a maximum of 45 days after the date of the Participant’s termination of employment, or by March 15 following the close of the Plan Year or Grace Period in which the expenses were incurred, whichever is earlier.
Section 13.15 Payment Limitations.  Reimbursement or payment under the Plan shall be made by the Employer only to the extent that the claim for reimbursement has not been paid by and is not payable from another source, including but not limited to (a) any insurance policy, whether owned by the Employer, by the Participant, by an employer of the Participant’s Spouse or Dependents, or by any other person or entity, (b) any other health or accident plan, whether insured or self-insured, or (c) any government program or plan.

Section 13.16 Refund of Duplicate Reimbursement.  If a Participant receives a reimbursement under this Plan and reimbursement for the same Medical Care Expense is made from another source, he or she shall be required to refund the reimbursement to the Employer. 

Section 13.17 Termination of Participation.  Subject to Section 13.19 (Continuation Coverage) and Article XI (Leave of Absence), a Participant will cease to be a Participant as of the earliest of the date on which:

(a) the Health Care Reimbursement Plan terminates;

(b) his or her election to receive reimbursement of Medical Care Expense expires or is terminated under the Plan; or

(c) he or she terminates employment with the Employer.

Section 13.18 Effect of Termination of Participation.  In the event that a Participant ceases to be a Participant in the Health Care Reimbursement Plan for any reason during a Plan Year, the Participant’s salary reduction agreement relating to the Plan shall terminate.  Except as otherwise provided in Section 13.19 or Article XI, the Participant shall be entitled to reimbursement only for Medical Care Expenses incurred before the Participant ceased participation in the Plan.  Any claim for reimbursement must be made in accordance with Section 13.14, and any remaining amount in the Participant’s account after the claim period has expired will be forfeited under Section 13.07 above.

Section 13.19 COBRA Continuation Coverage.  If a Participant of the Health Care Reimbursement Plan terminates employment with the Employer, or he or she (or his or her Spouse or dependent child) experiences another qualifying event under COBRA (e.g. reduced hours in employment, divorce, death, loss of dependent status, entitlement to Medicare, etc.), the Participant (or his or her spouse or dependent-child) may be offered a limited opportunity to continue coverage under the Health Care Reimbursement Plan as follows:

(a) COBRA continuation coverage under the Health Care Reimbursement Plan will be offered to such a Participant (or his or her Spouse or Dependent child) only if the maximum amount available to the Participant under the Health Care Reimbursement Plan for the remainder of the Plan Year is more than the maximum amount that the Employer may charge such individual to maintain COBRA continuation coverage under the Health Care Reimbursement Plan.

(b) Any available COBRA continuation coverage will be offered to such a Participant (or his or her Spouse or Dependent child) only for the remainder of the Plan Year in which the qualifying event occurred.  
(c) In most cases, this means that the Participant would continue to contribute to his or her Health Care Reimbursement Account not by salary reductions, but by after-tax payments.  The after-tax cost for COBRA continuation of coverage would be 102% of the level of coverage in effect prior to COBRA.
(d) If the Participant elects COBRA coverage, he or she could continue to be reimbursed for medical expenses from his or her Health Care Reimbursement Account for the remainder of that Plan Year.  The advantage of electing COBRA coverage under the Health Care Reimbursement Plan is the Participant’s ability to be reimbursed out of his or her account for medical expenses incurred after the date of termination or other qualifying event.
(e) When a qualifying event occurs, the Plan Administrator will provide the Participant with more information regarding COBRA rights, if any, including election requirements, procedures and duration of COBRA coverage.  Note: in the event of a divorce, legal separation or a child’s losing dependent status, the Participant or his or her family member must notify the Plan Administrator within 60 days of such event.  Failure to do so will forfeit the Participant and his or her spouse’s or dependent-child’s COBRA rights, if any.

ARTICLE XIV 
HIPAA PRIVACY AND SECURITY RULES
Section 14.1 Purpose of Plan Amendment.  The Health Care Reimbursement Plan is a self-insured group health plan, and as such, the Employer adopts this Article to comply with the privacy and security standards of the Health Insurance Portability and Accountability Act of 1996, as amended, and its implementing privacy and security regulations (collectively referred to as “HIPAA”).

Section 14.2 Definition of Certain Terms.  Throughout this Article XIV, various terms are used repeatedly.  These terms have specific and definite meanings and generally have been capitalized throughout this Article.  Whenever capitalized terms appear, they shall have the meanings specified in HIPAA.

Section 14.3 In General.  The Plan intends to fully comply with HIPAA with respect to Protected Health Information (“PHI”) created or received by the Health Care Reimbursement Plan, including, to the extent required by HIPAA, restricting the Plan’s use and disclosure of PHI and providing Plan Participants with certain rights in regard to PHI.  To that end, the Plan and the Employer has established written HIPAA Privacy and Security Policies and Procedures that it will follow to ensure compliance with HIPAA.

Section 14.4 Hybrid Entity Election.  The Plan offers a healthcare component and a non-healthcare component.  Consequently, the Plan is considered a “hybrid entity” as defined under Section 45 CFR 164.103 of HIPAA.  The healthcare component of the Plan consists solely of the Health Care Reimbursement Plan.  The non-healthcare component of the Plan consists of all other Benefits under the Plan, including the Dependent Care Reimbursement Plan and the pre-tax election of coverage under various Benefit Plans.  The Plan and Employer intend to comply with HIPAA with respect to only the healthcare component of the Plan and to ensure adequate separation between the healthcare component and the non-healthcare component as if such healthcare component and non-healthcare component were separate and distinct plans.  In this regard and to the extent required by HIPAA, the Plan and the Employer will ensure compliance with the safeguard requirements relating to hybrid entities as set forth in Section 45 CFR 164.105(a) of HIPAA and in the Plan’s HIPAA Privacy Policies and Procedures. 

Section 14.5 General Restrictions on PHI.  The Employer shall have access to PHI from the Plan only as permitted under this Plan Amendment or as otherwise permitted or required by HIPAA.

Section 14.6 Summary Health Information.  The Plan may disclose “Summary Health Information” to the Employer for the purpose of modifying, amending or terminating the Plan.

Summary Health Information means information that (i) summarizes the claims history, claims expenses or type of claims experienced by individuals for whom the Employer provided health benefits under the Plan and (ii) from which certain identifying information has been deleted in accordance with HIPAA Privacy Regulations (45 CFR 164.514(b)(2)(i)).

Section 14.7 Enrollment and Disenrollment Information.  The Plan may disclose to the Employer information on whether an individual is participating in the Plan or is enrolled in or has withdrawn from a particular health care option under the Plan.

Section 14.8 Plan Administrative Purposes.  Subject to the conditions of disclosure described in Section 14.09 below, the Plan may disclose PHI to the Employer to allow the Employer to perform administrative functions on behalf of the Plan.  Administrative functions are more fully described in the Plan’s HIPAA Privacy Policies and Procedures.  The Plan shall not disclose PHI to the Employer for the purpose of employment-related actions or decisions or in connection with any other employee benefit plan of the Employer.

Section 14.9 Employer Certification.  The Plan may disclose PHI to the Employer only after the Employer signs this Plan document as certification that the Plan has been amended to incorporate the following provisions and that the Employer agrees to:

(a) Use or disclose PHI only as permitted by and consistent with this Plan Amendment and HIPAA.

(b) Ensure that any agents, including a subcontractor, to whom it provides PHI agree to the same restrictions and conditions that apply to the Employer with respect to such PHI;

(c) Not use or disclose the PHI for employment-related actions and decisions or in connection with any other benefit or employee benefit plan of the Employer;

(d) Report to the Plan any use or disclosure of the PHI that is inconsistent with the uses or disclosures for which the PHI was provided of which it becomes aware;

(e) Make available to an individual PHI about the individual, as required by law;

(f) Make PHI available for amendment by the individual and incorporate amendments requested by the individual, as required by law;

(g) Make available the information needed to account for disclosures of PHI;

(h) Make available to the Secretary of the United States Department of Health and Human Services its internal practices, books, and records relating to the use and disclosure of PHI received from the Plan for purposes of determining the Plan’s compliance with the privacy standards of HIPAA;

(i) If feasible, return or destroy all PHI received from the Plan that the Employer still maintains in any form and retain no copies of such PHI when it is no longer needed for the purpose for which it was disclosed, except that, if such return or destruction is not feasible, limit further uses and disclosures to those purposes that make it unfeasible to return or destroy the PHI; 

(j) Ensure that there is adequate separation between the Plan and the Employer; and

(k) To the extent required by HIPAA, ensure compliance with the safeguard and other requirements specified under 45 CFR 164.105(a) relating to hybrid entities and the healthcare component of the Plan.

The Employer further agrees that if it creates, receives, maintains or transmits any electronic PHI on behalf of the Plan, it will implement administrative, physical and technical safeguards that reasonably and appropriately protect the confidentiality, integrity and availability of the electronic PHI, and it will ensure that any agents (including subcontractors) to whom it provides such electronic PHI agree to implement reasonable and appropriate security measures to protect the information.  The Employer will report to the appointed Security Official any security incident of which it becomes aware.

Section 14.10 Adequate Separation between the Plan and the Employer.  The Employer shall allow access to PHI received from the Plan only to those employees who have been specifically designated by the Employer as employees authorized to access PHI pursuant to the Plan’s HIPAA Privacy Policies and Procedures.

No other persons shall have access to PHI.  These employees who have authorized access to PHI only shall use and disclose PHI to the extent necessary to perform the plan administration functions that the Employer performs for the Plan.

Section 14.11 Violations of Privacy Rules.  If the Employer becomes aware of violations of these HIPAA privacy or security rules, it shall arrange for the HIPAA Privacy or Security Officer appointed by the Employer to consult with the person who has violated the privacy or security rules with respect to his or her obligations under the privacy or security rules.  A person who violates these privacy or security rules may be subject to discipline up to and including discharge.

IN WITNESS WHEREOF, the Washtenaw Community College amends and restates the Plan effective January 1, 2006.

WASHTENAW COMMUNITY COLLEGE
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